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Your Excellencies, distinguished guests and colleagues:

It is a great privilege to speak on the environmental role of flag states, particularly in a time of considerable transition for what may be called, in the language of international conventions, Administrations.  

As I have been employed for nearly 35 years, first as an officer of the Liberian registry, and then as a founder of the Marshall Islands administration, my remarks today will be in the nature of a progress report.  

The environmental role of administrations in the past will be greatly enhanced in the future.

I say this because the duties of flag state administrations, while defined in great detail in, for example, Articles 94 and 217 of the United Nations Convention on the Law of the Sea, 1982, entitled “Duties of the Flag State” and “Enforcement by Flag States,” are now about to be put to the test.  
It is a pleasure to have with us today our friend Andreas Chrysostomou, Chairman of the Marine Environment Protection Committee of the International Maritime Organization.  He, and the committee that he chairs, have played a major role in bringing about the changes that I will describe briefly today.  

At the World Maritime Day observances in New York last October, the Secretary-General of the IMO, Dr. Thimios Mitropolous, made an eloquent plea for governments and the private sector to collaborate in bringing about a regime of safer ships and cleaner seas.  The role of flag states or, if you will, administrations, has never been in doubt.  It has, however, been subordinated to the concept of port state control as embodied in the MARPOL and SOLAS Conventions.  Given the sophistication of this audience, I will spare you the usual formal references to those conventions, except to say that the term “administration” appears throughout both conventions, as it does the STCW Convention, the ISM Code, and other instruments that bear directly upon the marine environment.
Flag state administrations are responsible for many things, but I will focus on just one or two at the present time: flag states, or administrations, defined in Regulation Two of Part A of SOLAS contain “Administration” as a definition, meaning “the Government of the State whose flag the ship is entitled to fly.”  

Regulation 3-1, dealing with the structure of ships, provides that “…ships shall be designed, constructed and maintained in compliance with the structural, mechanical and electrical requirements of a classification society which is recognized by the Administration in accordance with the provisions of regulation XI/1, or with applicable national standards of the Administration which provide an equivalent level of safety.  

Secretary-General Mitropolous has made it a significant goal to secure the enactment of not merely a voluntary, but a mandatory convention for the audit of administrations, with respect to compliance with and implementation of their duties under the conventions of which they are States Party.  Article 15 (j) of the Convention on the IMO emphasizes that organisation’s predominant role in promulgating regulations and guidelines on the preventions and control of marine pollution from ships.

Repeated resolutions of the IMO have called for the consistent and effective implementation of IMO instruments globally, and compliance with their requirements for protection of the marine environment, the improvement of maritime safety, and the prevention of pollution.  

Unfortunately, it must be stated that many flag state administrations have failed to fully implement their obligations under these IMO instruments, and indeed, in many cases, their own national laws.  

It was with this in mind, and a recognition that flag state implementation represented a major and troubling “hole in the fence,” particularly with respect to environmental matters, that agreement was reached on the formation of a sub-committee on Flag State Implementation (FSI), nearly 15 years ago.  Needless to say, there has been resistance to change.

Politically, one of the reasons for the obfuscation, or slighting of flag state enforcement has been the predominance of so-called open registry flags in the years since the Second World War.  I consider myself something of an authority on the subject, having seen this political dynamic at work at the United Nations Conference on Trade and Development (UNCTAD) in Geneva, from 1976-1986.  There has long been an unfortunate tendency among developing OECD or developed nation governments to place flag states in a separate and somewhat second-class category from those of “traditional maritime nations.”  This has been convenient, if you forgive the play on words, from the point of view of the developed world, as a device for political control notwithstanding the shift since the 1950s of merchant shipping tonnage to the registries of such countries as Panama, Liberia, the Marshall Islands, Malta, Cyprus, the Bahamas - - just to name the major open registry fleets.  These now make up more than 60% of the world’s merchant fleet by tonnage and even by number of large vessels.

In a strange and unwarranted side effect of the “second class” status sometimes ascribed to the open registry administrations, it became extremely difficult, and politically undesirable, to crack down on substandard flag state administrations.  

It also became unworkable to establish strict guidelines for what is called, under SOLAS and MARPOL, “recognised organisations.”  These not only consist of classification societies, with which we are familiar, but many self-designated ROs, with which most of us are not.

The result has been to place an inordinate burden on port state control and, of course, the majority of respectable flag state administrations to enforce environmental and safety regulation on the world’s oceans.  At the same time, there has existed, up to now, a considerable gap or grey area in how critically important regulations are enforced and implemented in what I would call the “registry marketplace.”  Two examples of this are the very broad interpretation given to the term “minimum safe manning,” and to the investigation and reporting of casualties.  In the latter case, some registries do not investigate or report at all.  

Another grave deficiency in the flag state administration regime is - - notoriously - - the designation of Recognised Organisations by the said administrations.  The leading flag state administrations tend to have nearly all of their ships enrolled, for at least most purposes, in the largest and most competent classification societies, nearly all of which are members of the International Association of Classification Societies (IACS). 

I have referred to the tendency of some flag state administrations to delegate virtually all of their functions to unaccredited companies or organisations of doubtful quality and competence, and to call them “recognised organisations.”  Just as troubling is the tendency of major classification societies to act as ROs for vestigial or vest-pocket administrations, many of them operating in various parts of South East Asia.  The contention is offered that these administrations will be improved qualitatively by the fact that they are represented by a famous classification society.  Unfortunately, these optimistic notions are not supported on the record.  

However, the Flag State Implementation Sub-Committee produced, under the leadership of the MEPC, what became the Model Audit Scheme, a pilot project strongly supported by governments such as the Netherlands, and flag states such as the Marshall Islands.  This was the beginning, in 2006, of a process whereby several Member States of the IMO stepped forward to be audited.  The experience acquired by both the State administrations, and the auditor teams themselves, yielded a fund of information concerning the implementation, and lack thereof, of mandatory IMO instruments including Load Lines 1966, STCW, Tonnage 1969, and SOLAS and MARPOL, to which I have referred.  

The IMO Assembly and Council have, this past November, voted to phase in (quite rapidly) the Audit Scheme as what is called an institutionalised process, to the inclusion of the key IMO conventions.  This will also bring into force a flag state code for the implementation of these instruments.  
The step-by-step time frame, a copy of which is attached to my remarks, will of course give port state control authorities, such as the Paris and Gulf MOUs, a body of statistical results, enabling their inspectors to focus on blacklist and greylist factors with greater consistency and accuracy than exists at present.  In the area of environmental compliance and enforcement, this will be a significant and far-reaching development.

For those administrations, such as the Marshall Islands, that have consistently enforced high standards (we are members of the Qualship 21 category supervised by the United States Coast Guard), this represents both a vindication and a challenge.  
All administrations must take the enforcement of environmental regulations and requirements more keenly to heart.  To the extent that these overlap with safety at sea, the duty is obvious.  What is not, unfortunately, so strongly asserted is the extent to which “cleaner seas” entail a higher level of education of the seafarer himself (or herself).  Most seafarers today, having been trained in the tools that they need - - navigation, operation of hull and machinery, and safety - - do not know much about their environmental obligations.  This becomes clear from an examination of the oily-water separator violations (OWS) that still bedevil the industry.  

Education must be, for the seafarer, as for those of us ashore, a lifetime preoccupation.  Modern broadband access makes this possible on most modern vessels, but much remains to be done to bring about an awareness of the true meaning of protection of the marine environment, and green quality shipping.  The culture that exists among seafarers from the developing world does not yet extend to a full awareness of what compliance with the law actually means.  

This leaves us with the duty of enforcement.  It is not, given conditions at sea today, an all together fair process.  It is not necessarily fair to the seafarer, and a great deal remains to be done in the protection of what I would call the public interest.  Our industry, unfortunately, tends to spend a great deal of time talking to itself.  We do not include environmental organisations in our dialogue, even assuming that there is one.  There is a perception that “the seas will take care of themselves,” much as there has been, until quite recently (and I have heard this expressed even in the inner sanctums of great oil companies) that all flag state administrations are pretty much one and the same.

Clearly, a great deal is going to have to be done before enforcement by, and upon, flag state administrations reaches an acceptable, and acceptably “green” level.  I hope that my words today do not discourage any of you from taking a turn at the wheel.  

Clay Maitland    
